
1822. 59TERM,DECEMBER

Bryan and v. Primm.Morrison

conwegeneral,the attorneythejurisdiction bysupported
mayit law hereafterto theceived an thatright give opinion

be understood.

andBryan, Morrison, Davidson, v. JohnAppellants,
Primm, Appellee.

APPEAL FROM ST. CLAIR.

important groundfactsuppressio anyin affords the interA veri relation to for
(1)ference of a of annul the contract.equitycourt to

note, due, subjecttakes it to allassignee equityThe a becomes the existof after it
original it.ing partiesbetween the to

equity, principal.an an hisNotice of to is notice toagent,
refunded,Though injunction pray moneya an that the be yetbill does notfor

a isgranted,such can be and decree therefor not erroneous.relief

Reynolds.Opinion by Justice Thomasthe Court Chiefof
This was a suit in commencedchancery, by Primm, for the

veri,by suppressioa a does(1) guardian,In sale of land a mere not constitute
sale; questionin the if a suggestiobut was the would be different.fraud there falsi

Scam.,al.,son et 127.Ma v. 4Wait
may suppressio suggestiofalsi;as a veri as aFraud consist well in in for in

case, injury party. Lockridgemay operateit the of the innocent v. Fos-either to
al., Scam.,et 4 569.ter

and, reader,aapparently conflicting, to casualThese decisions of our court are
Primm,might Bryancases of Morrison v.be calculated to mislead. Indeed the &

et al., justify syllabus reporter.theLockridge the of Inand v. Foster do not each
positivea false authorized thethose cases there was affirmation which decisionof

court; opinionlanguage byand in the the of the was as statedthe last caseof
areporter; byit was the case—was mere dictum ofthe but not called for the

opinthevery judgeto the able who deliveredwith all due deferencecourt—and
bound,not, think, persona ision, the How farbyis we warranted law. -when

another, purely knowledge,-within his owndealing with to communicate facts is
great diversity opinion has existed. heldquestion about which of Cicero thata

every knowledge,fact within his whichman was bound to communicate wasa
might operateand ondealing,to with he was which theunknown the one whom

jurists moralistsmakingin the contract. modern and of eminenceSomeother
morals, yetinadopted Although may be and is truethis doctrine. this thehave

Thusrigid a rule.adopthave not fit to so Chancellorcourts of America seen
appear that human laws aresays this cases it would notKent “From and other

conscience; moralitysphere enand the of is moreperfect as the dictates ofso
many belongthatjurisdiction.than of There dutieslarged the limits civil are

conscience,binding butimperfect obligations,class of which are on whichto the
Comm.,2not, directly to enforce.” Kent'slaws and can not undertakehuman do

p. 490.
aa to inter-as will authorize courtsuppressioTo constitute a veri such fraud

void, something more than a failure tobeand the contract there mustfere declare
knowledge party—there must be concealment.thefacts within the ofcommunicate

it,formay information when asked orby withholdingbe theconcealmentSuch
may cases in which suchthere beby making use of some device to mislead. Or

charge-by partyact done theheld a fraud no wassuppression be to be whenwould
it; parties—“ when thethepeculiarthe situation ofable with such as where from

another, agent,as fae-the quasiin trustee or trustee toperson stands relation of
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of Da-aside a contract made James W.setting withpurpose
vidson and and to awife, obtainederjoin againstjudgment

and underbyhimself Morrison a note executedBryan upon
said bill 1808,contract. The that sometime inalleges July,

tractPrimm of said and a certainDavidson wifepurchased
of land in St. Clair towhich land descendedlying County,

of asthe wife said Davidson heir at of Peter de-law one Zip,
; that to himceased said Davidson and were towife execute

such deeds as in the titlewould vest him samecompletely
said That,which the had in theZip, deceased, premises.

said wife,Davidson and Janeaccordingly, with onetogether
claimed an inEverett, who interest the did executepremises,

ahim deed for said in of suchto land—that consideration
he to the ofsaid Davidson the sumpurchase, agreed pay eight

hundred for the of he executed hisdollars, which,payment

steward, like,tor, attorney, purchaseor the if of principalhe would his or
care,employer, any property his he must withentrusted- tc deal the utmost fair-

ness, nothing knowledge may priceand conceal within his which affect the or
Comm., p. party2 possesses knowledgevalue.” Kent's 490. Or where one a of

which, know,property,from the situation the other not a súppres-facts of the can
of facts would render a contract invalid.sion such

is,The conclusion to which we that unless the comesarrive case within some of
exceptions arising from the apeculiar parties,the situation of the mere tofailure

knowledge partyfacts the other,communicate within of one and theunknown to
fraudulent; words, partyit in dodoes not make other the must some act to mislead.

fully expressedhas on subject,A late writer so our views this that we avail our
following trulyextract hisselves of the from valuable work: “If the seller knows

buyer know,in goodsa defect his which the not andof does if he had known
silent,bought goods, silent,the is onlynot have and the and hiswould seller silence

fraud,a ought perhaps groundsmoral and onis nevertheless moral to avoid the
But s yet grown legalthis moral fraud ha not atransaction. into fraud. In cases

may beof this kind there circumstances which cause this moral legalfraud to be a
fraud, give buyer impliedthe his warranty,and actior on the or on the deceit.

silent, producebe by representaAnd if the seller not but the sale means of false
tions, the rule of caveat emptor apply,then does not theand seller is answerable

weight requiresBut authorityfor his the of thatfraud. this should be activefraud.
not oblige knows,The common law does a seller to disclose all that he which less

property silent,the may leavingens the of he sell. Hevalue would be the pur
inquire himself, requireandto examine for or to a warranty. maychaser He be

silent, safe; acts,be if he than byand but be more silent—if certainlyand if by
words, buyer astray, inducing supposethe tohe leads him that he buys with war

preventingranty, inquiry,otherwise his examination or this aor becomes fraud of
cognizance.law will Thewhich the take distinction seems to groundbe—and it is

apparent necessity leaving touponed the of men take some care of themselves in
may buyerthebusiness transactions—the seller let libitum,their cheat himself ad

actively assist him in cheating Contr.,but must not himself.” 1 Parsons on 461.
Story’s Eq.,1 Sec.also 203-8.See

representationfalse rA does ot constitute fraud. The partymere must know
false,representations be mustthe to and use some means to deceive and circum-

Klein, post.v.Simsvent.
Howell,can not exist without anBrand intention to deceive. Scam.,Miller v. 1

499.
party, by deception,a the use of conveyance,Where fraud and aobtains the

disregardit maywho have made itparties conveyand to a party,third who may
the fraud in equity, protected rights. Whitney Roberts,establish and be in his v.

Ill.,22 381.
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andhundredthe sum of twothe said Jane Everett fornote to
money,said; purchaseand for the balance ofdollarssixty-six

saidto thehis noteshe executedbeside a small part paid,
time of makingat thebill further shows thatDavidson. The

theaforesaid,deedof thecontract, and of the executionsaid
the said Zip,heir toDavidson, the solesaid wife of who was

she hassinceand thatwas under the of twenty-one years,age
for saida deedat full has to executearrived refusedage,

sum.the of an additionalland, without payment
saidto thethe note executedIt is further that aftershown,

andto Mor-Bryandue,Jane Everett became it was assigned
their Williamsamerison, through agent,who thepurchased

allfull of thesaid Atchison had aAtchison,—that knowledge
executed. The saidunder said note wascircumstances which

note andsuit saidand Morrison commenced uponBryan
recovered judgment.

saidThe of the bill is to enjoinperpetually judg-prayer
to saidment and cancel the notes given purchase.pursuant

saidAn to the collection of wasjudgmentinjunction stay
bill asthe in vacation. The to Davidsongranted by judge

andproand taken MorrisonBryanwife was confesso.
of all theforth their circumstan-answered, setting ignorance

ces under which said note was executed—that they are the
of said thatnote—deny knowinginnocent theirpurchasers

had said butcircumstances,of doagent any knowledge not
that their such information.deny agent possessed During

the suit in below,the of the court theprogress injunction
and anddissolved the said Morrisonwas Bryan proceeded

finaltheir theand collected ofjudgment. Upon thehearing
the court below decreed that the notes shouldcause, be can-

andand that Morrison refund to the saidcelled, Bryan Primm
so To reverse this decreethe collected. thismoney appeal

We will first consider whether the billis con-prosecuted.
if thatso, whether attachesequitytains equity, upon the

in the hands of and Morrison.Bryannote
hisThe Davidson of wife’s underknowledge by being age

andtime of the notexecutingat the conveyance, disclosing
Primm, is a of thesurely truth;that fact to addsuppression

histhis the fact of wife’s to thedisagreementto contract
at fullshe arrived and I think itage,after will not be con

that the bill contains no Betweenequity.tended Primm,
andand Davidson the decreewife, to bethen, ought af

firmed. (1)

assignee aagainst the of which wassame defense be set(1) note,The upmay
originalagainst theits as could be made Tylerafter payee.transferred maturity,

5 273 v.Sargeant Kellogg ;et al. KirkYoung Gilm.,et al. 2 v. WalterScam., 444;v.
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The next thisis, does extend to andinquiry equity Bryan
Morrison. do not that their hadThey Atchison,deny agent,

Primm’sof This of itself beknowledge would noticeequity.
to them. (1)

But thisof the note was toregardless fact, assigned Bryan
and Morrison after it circumstance,became due. Under this

it alltook to the which attached in thethey subject equity
*hands theof It was in theoriginal contendedpayee.* argu

thement counsel for the that the court erred inby plaintiff,
the beto refunded anddecreeing money by Morrison,Bryan
bill didthe not for such relief.when pray

be asremembered, them,It will that the to is for aprayer,
that after the wasinjunction, injunction dissolved,perpetual

and collected their Could notthey theproceeded judgment.
then decree the becourt to refunded? We have nomoney

in could. theOtherwise,hesitation saying they complainant
be turned round and to seek his redresswould compelled by

at If the had madean action law. beeninjunction perpetual,
therelief,this additional same would haveabsurditywithout

theLet of the court belowjudgmentfollowed. be(2)
costs,and the defendantaffirmed recover his (a)
Judgment affirmed.

et Andal. 14 55. so is the statute. Sec. 8. Scates’Ill., statutes, 772,Purple's p.
292.Comp., p.

subjectAn a note takes itassignee existingof to defense between the mak-any
er and the which on the face of the or of which he had noticenote,appearspayee

assignment;at the time of the and in such case it is theimmaterial whether note
itassignedwas before or after became due. Frink et al. v. 3 324.Scam.,Ryan,

in(1) The same is held Rector v. Rector et al. 3 and et al. v.Gilm., 119, Doyle
Teas et al. 4 250.Scam.,

page*Laws 1.of 1819,
(2) In Isaacs v. 3 the court saidSteele, had no doubt thatScam., 103, unthey

generalder the for a court of decree thatrelief, which is notprayer chancery may
and grant than againmore is asked. And infor, Manchesterspecifically prayed

generalal. v.et 4 519. “The is sufficient to authorize theMcKee, Gilm., prayer
granting of relief which the statement theof bill would warrant.” See alsoany

13 Ill.,Alexander et al. v. Tams et 225. Vansant v. 23 30.al., Allmon, Ill.,
(a) The is not confined to the relief for in thecomplainant particular prayed

generalunder the is entitled to such a asdecree the nature ofbill, but, theprayer,
case Beebe and others v. Bank New 1 Johns. 529.may require. York, Rep.,of
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